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H.C. TuMmaweB

KYOA IOBUMXETCA AMEPUMKAHCKASA COIMOJIOTUA IIPABA?

Jokynan Ha ceesge AMEPMKAHCKOM COLMOJIOIMYECKOM accouyalym,

ceHTs6PE 1965 r., UWxaro

B TeueHMe NOCJIeIHMX HECKOJIBKMX JIET aMEePMKaHCKas COLMOJIOIMA IMpaka OTOX—
IecTBJAsla cebsa C MCCIIeNOBaHMEM COLIMAJIbHEIX MBMEHEHMM, ITOCKOJIbKY OHM VMMEIT
OTHOIIEHME K IIPaBy (IPaBO TPAKTOBAJIOChH MHOTHA KaK HEe3aBMUCKMMAas, a MHOTIOA Kak
3aBUCKHMas IepeMeHHasa) . KoHeuHo, npobieMa B3aMOOEMCTBUA MEXIY COLMAJIbHBEM
M3MeHeHreM, OOYCJIOBJIEHHBEM 3aKOHOM, M M3MEeHEHMEM CIIOHTaHHBM, T.e. 3aKOHOM
He OOyCJIOBJIEHHBM, OTHOCMUTCS K OOJIACTM COLIMOJIOTVM Hpaka. Ho mcueprwBaeTcs
JIM 3TOM IpobsieMolt chepa coumosIoTv Npaea? M pasBe HEeT MHOIMX MCCIIeOOBaHV
3a npejejiaMy To¥ oBJlacTM, KOTOPBlE KAaCaJlMCh OINMCAHHOM BHIIE NPOOJIEMBL?

OTBeT Ha IMNepBbIM BONPOC OdYeBMIeH. COLMOJIOTMSA IIpaBa IOJDKHa TaKke ODCYyX-—
IaTb NPOOJIEMEI, KacCalUMeCcs POJM 3aKOHa KaK KadeCTBEHHOM XapaKTEPUCTMKM CO—
LMAJIBHOT'O MOpAIKa (HOBas BEPCUA MCCJIENOBAHMS COLMAJIBHOTO KOHTPOJIS) , BKIIO—
yag OoJiee crneuudrueckye NpPoOJIEMEl OTHOWEHMY MEXIOYy 3aKOHOM UM OPYTVMU Xa-—
PaKTEPMCTUKAMM COLMAIBHOT'O MOPSANKa, B WaCTHOCTM, MOpaslb M OCbMay (Kacakmecs
MOPAaJIbHEIX LIEHHOCTEN, MOpaJM OTHEJIbHBEIX I'PyIll, STUKETa M T.H.) . BO—BTOPEX, Cy—
MECTBYIOT COLMAJIBHEIE CUCTEMBl, QYHKLMSA KOTOPBEIX — ONEPMPOBATh BaKOHOM; 3TO,
KOHEYHO, CyIpl, KpMIMHYECKME acCoLMalli, alBOKaTCKME KOHTOPEI, WKOJEl IIpaBa,
3aKOHONATEJIbHEIE OPT'aHBl M OTUACTU IIPaBUTEJIbCTBO. OTO, KOHEUHO, BAXHO, Tak
Kak oflas COLMOJIOTMS NPOoOoJrkaeT n3BeraTh NPaBO M BCe, WUTO C HMM CBABAHO.

AMepMKaHCKasa COLMOJIOTMSA IpaBa OTHIOOb He NpeHeOperaeT BhIISYIIOMSAHYTOM
oBJIaCThI0 UCCIIENOBaHMS . B rIocJiemHMe T'Ompl OSBMIICE IOBE XOopolume pa®oTH, OOHa
1ozm pemakumey Y. 9OBaHca «IpaBo M coumosiormsa» (1962) m mpyrasa non penakxumen
Ix. IseBuca u mp. «OBmecTso 1 npaso» (1962) . OHM CnOCOOCTBYIOT B3aMMOIIOHVMA—
HMIO MeXIy IPMCTaMM M COLMOJIOTaMM, HO He HAalT HMKaKOM OONOJIHMUTEJIBHOM MH-—
dbopmMalym1, OTHOCAWEVCS K LEHTPaJIbHOMY SOpy Hamey mucumrgmHel. CraTesa 1. Cen—
3HMKa B pabore «Coumorniormdeckas Teopus» (1959) noxm pemaxiumelr PobepTa MepToHa
ABJIAETCHA OYeHb KOPOTKOM M HE OTKPBIBAET HOBBIX [IEPCIEKTMB. BoJjlee BaXHBIA BKJIAL,
OBl cHeslaH MM Ha «PopyMe eCTeCTBEHHOTO npaBa» (1961) . CymecTByeT Takke cTa—
Tbsa TonkoTTa [lapCcoOHCa, MNOCBAMEHHAaS KPUCTaM KakK NpodecCroHaaM.

Cpem mpaBOBENOB MOXHO Has3eaTh MMA Kapsia JIBO3JUIMHA, NEPeXMBLIEIO QPOH—
ToBble cpaxeHMsa 1940-x n 1950-x rr. — eMy NpMHaOJIEeXaT OBE BAXHEIE PAOOTHI:
«PaccMoTpenre anesuaman (1960) u «0pucnpyOeHIMsa: peajiMsM B TeOopyi U Ipak—
mxe» (1962) .

Heckonbpko paboT MpaBOBEIOOB M KPMCTOBR BHIABIIAT QyHKUMOHMPOBAHME COLIM—
AJIBHEIX CMCTEM, OCYWECTBJIISIMX 3aKOH. TaKMMM ABJIAITCSA, B YAaCTHOCTM, «AOBO—
xaTe Yosur Ctpur» (1964) 3.0. Cmalmkerna u «HezaBucuMele anBoxaTed (1963) .
Taxke CJlemyeT yIoMAaHyTb cTaTbk ®. CTpambeka 1 op. (ASR, 1957), Ibx. JlammMHCKO—
ro, X. Bercena u op. (Yale Law Journal. 1960) . BaxkHa 1 CTaTbksl, KaCaKlasCs BTOPO—
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CTENEeHHOM NpobJieMsl, a MMeHHO «lIlpaBoMeTpusa» X. Bame («llpaBoO M COBPEMEHHBIE
POOJIEMEDS) .

OTBeT Ha BTOPOM BOIPOC HOJDKEH OBITH [IOJIOXKUTEJIbHEM. Ja, MHOIME MUCCIIeIO—
BaHMSA KacCaJiMChb NPOOJIEM B3aMMOIEMCTBUA MeXIy BaKOHHEM M CIIOHTAHHEM (He
BBI3BAHHEM 3aKOHOM) M3MEHEHMeM; OOJIBUIMMHCTBO M3 HMX PAaCCMaTPMBAJIMCE C TOUKMU
3PEHMS COLMAJIbHEIX NPOOJIEM M KPMMMHOJIOTHM . HOBBIM B CETONHSAMHEY aMepu-—
KAHCKOM COLMOJIOTMM IIpaBa SIBJISETCS INPVMEHEHMEe MHOTMX OoJiee CJIOXHBIX METOIOB
cbopa 1 0OpaboOTKM IAHHBEIX, YEM Te, KOTOPBIE MCIIOJIB30BAJIMCh HECKOJIBKO IECATM—
JIeTVM Hasall. B ®TOM OTHOWEHUM aMEePMKaHCKAas COLMOJIOTMSA IpaBa IPUIEPXMBa—
eTcs ofWel COLMOJIOTMM He Hejlas yCTYIIOK HEOMNO3UTMBUEMY, HO COCPeOOTOUMBASACH
Ha KOJIMUECTBEHHOM MBMEPEHUM UCCIIenyeMelx QeHOMeHOB. TakyMm obpasoM, caM
BEIOOP MPOOJIEM ABJIAETCA OI'PaHUYEHHBM, Tak Kak JajlIeKO He BCe MPOOJIeMBl MOXHO
MCCJIeNOBaTh TakKMM CIIOCODOM, Iaxe ecyi npmuberaThb K BEICOKO MCKYCCTBEHHBM
npolenypamM, TakyM, KaK IIPUIMCEBAHME IPOM3BOJIBHOT'O 3HAUEHMS eIMHULIAM M3—
MepeHUa (HalpMMep, MCIOJIb30BaHMEe UMCJIOBREIX MHIEKCOB) .

PesysnbTaTel 3a4acTylo IUIAYeBHBE. [Ipexne BCETO, paclpelesieHMe 4ycesl MHIOU—
BUIOyaAJIbHEIX PE3YyJIbTaTOB HAOJIONEHUS CpelM BJIEMEHTOB MaTpMLbl, Kak IIpaBWUIIO,
IaeT He3HauMTeJIbHEle UMOPE, KOTOPEE €IBa JIM CTATUCTUMUECKMU [IPUMEMIIEMEl, M, YUTO
ele OoJlee BaXHO, MOJIydeHHBIE TAKVM OO0pPa30M HAaHHBE OCTATCH Ha YPOBHE «eIu—
HUUHBIX YTBEPXICHWID . [IpyTVMM CJIOBaMM, OHU MOI'YT OBITH CBEHEHEI K CJIENyIen
dopmysie: BO BpeMa T, B MecTe S, koppeauyrs QaKTOpOoB (Kak OBUIO IIOKasaHO B
MaTpulle) OyzeT N. JloTmMuecky HMKakMe ODOOMEeHMS OTHOCUTEJIbHO €IVHUUHBEIX YyT—
BEPXIOESHMM HEBO3MOXHEI. TeM He MeHee, oOoOmeHMs (B OoJjiee MM MeHee SBHOM
dopmMe) COOTBETCTBYIOT YPOBHIO B «CET'OIOHSIHEM aMEePMKAaHCKOM OOLECTBEY» WM
«B BBEICOKO MHIYCTPMAJIBHEIX M YPOAHM3MPOBAHHEIX OOIECTBAX» .

Bojiee Toro, kak yxe ObUIO CKa3aHO, OOJIBIMHCTBO MOJTyUeHHBIX IAHHBIX [TOBTO—
pPAeT pes3yJsibTaTH IPOBOIMBIMXCS B TEUEHME IIOUTM IIOJIyBeKa MCCJIEOOBaHUM, 10—
CBAIIEHHEIX COLIMAJIbHEM IMpoOJieMaM (M4, Io3OHee, COLMAJIBHOM Ie30pT'aHu3allly) ,
a Takxe OTHOEeJIbHEM OOJIaCTAM, NPpMHaIJIeXaulM K chepe CHelMaIbHBIX COLIMOJIO—
. MHOTME UCCJIEIOBAaHMA B OOJIaCTU KPMMMHOJIOTWM IIOMOT'A0T HaM IIOHATH, I10-—
yeMy COOJIIOOAITCH B3aKOHBI B OOMECTBE M IPU KAKUX YCJIOBMAX BO3MOXHO
IEeBMAHTHOE IIoBeIeHMre. Takye UCCIeNoBaHMs ObUIM IPOBEIOEHE BO MHOIMX CTPaHax
U IO3TOMYy M30eranT ylIpeka B OI'PaHMUEHHOCTM (HalpuMep, MOM MCCJIeNOBaHMUS
YCJIOBHOT'O OCYXIEHMS M MHOTME MCCJemoBaHuda IJyskca 06 30PeKTUBHOCTU
HakazaHudg) . MHOTME CcrelMajibHBE COLMOJIOTVM (HalpyMep, COLIMOJIOTHMS CEMBM, a
TakXe MEeX3THUUECKMX M MeXpacCOBble OTHOIEHUM) ComoepXaT 3JIEMEHTH
BBaI/[MO,I[eIZCTBMH MeXIOy 3aKOHOM M BHE3aKOHHBIMM aCIIeKTaMM COLH/IaJIbHOﬁ XM3HU .
I8 TOTO, YUTOOEL M30eXaTh ITOHOOHEIX IIOBTOPEHMI, COLIMOJIOTHMSA IIpaBa He KacaeTcs
3TUX OBJjlacTel MUCCcIenoBauus. HO He NPUMBOIUT JIM 3TO K TOMY, YTO COLIMOJIOTMS
IpaBa CTAHOBUTCS CKJIAIOM IOJIS MCCJIEOOBaHMM, KOTOPHMM IPyIMe CllelMallbHbe
COLIMOJIOTVI HEe COOJIaIOBOJIAIIM 3aHATHCA?

KoHeuHO, COLMOJIOTHM [IpaBa MOTYT HaCcTaMBaTh Ha TOM, UTOOH OPyIME CIEeLMallb—
HEIe COLIMOJIOTMM He Nokmnaim coepy npasa. Ho emsa jm1 5TO OyneT MMeTb MECTO.
Tax, HaIpyMep, COLMOJIOTM CEMBU BPAIN JIM OTKAXYTCS OT MUCCJIeIOBaHUS pas3Boma U
€0 IIOCJIEACTBM, a KPMMMHOJIOITM HE OCTaBAT MUCCIIEOOBaHMS IIPMUMH IPECTYIUICHNS
" 3QOEeKTMBHOCTM HaKa3aHMUA, WIM OPYIMX Mep, NPYMEHSIEMEIX K IPpaBOHapyUMTe—
JIAM.
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CTOUT OTMETUTEH, UTO B TEX CTPaHax, I'Ze IOCJe MNOCJeIHEN BOVHEI COLMOJIOTMS
ObUla CMJIBHO aMepMKaHM3MPOBaHa, Hamp!mMep, B I'osmlanmm 1 ANoHmMM, Hpeobianma-—
JIM CXOXME TeHIEeHLMM. [lepedueHb MCCIeIOBATENbCKMX TEM I'OJUIaHICKMX COLIMOJIOTOB
mpaBa, COCTaBJIeHHEM B 1962 I'. YUeHEM COBETOM I'OJUIAHICKOV AKaIeM HayK, ITOYUTU
VICKJIOUMTEJIEHO COCPENOTOUEH Ha COLIMAJIBHEIX MPOOJIEMax, BOBHMKIMX [TOCJIe BTOPOM
MMPOBOM BOMHEL. Eme Gojiee crneuudmuueckKMMM SBJISIOTCS TEMbl, yIIOMMHAEMHE B
«Japan Science Journal» (B KOTOPOM €CTb TOCTOSIHHAas pyOprKa «COLMOJIOTHSA IIpaBa») ;
OIHaKO MHTEpeC K TEOPETMHECKMM acleKTaM COLMOJIOIVM MpaBa yBeJMHUMBASTCS, Kak
[IOKasEBaeT HeIaBHMM [I€peBOI MOeTro «BBeleHMsa B CcoLMOJIOTMIO nIpasa» (1939) u
HoABJIeHME ITJIYyDOKOM CcTaThby Npod. Macaum Umba, oOCyXOawnleI'o 0pUINYeCKUN
TEPMUH «IIPaBO» B COLMOJIOTMUYECKUX TepMMHax. B I'epMaHMM, IIe MHTEPEC K
couMoJIoTMM IpaBa OBICTPO pacTeT, n-p llaynes Tpanmne (cenuac npodeccop
YHMBEPCUTETOB BepHa 1 Basesnd, B HEMELIKOA3BMHOM YacTu lseniapri) NOCTaBWII B
COLIMOJIOTVM [Ipaka MPOoOJIeMsl TUIyOOKOT'O U3YyYEeHMA MOpaJlM U OCbMaeB; C HEKOTOPBEMU
M3 HMX eIBa JIM MOXHO COIJIACUMTBCSI, HO BCE Xe DTO He ABJISETCSA OTOXIECTBIICHVEM
COLIMOJIOTVM IIpaBa C MCCJIeIOBAaHMEM COBPEMEHHEIX COLIMAJIBHEIX [TPOOJIEM.

B 3axnodeHMre MO3BOJIBTE MHE NPENJIOXMTh HECKOJIBKO IIyTelM, CHOCODCTBYIOUMX
DasibHeMIEeMy PasBUTMIO aMEPMKaHCKOM COLIMOJIOTMM IIpaka.

1. OBacCThe OMCLUMIUIMHEL OOJDKHA OBITE OT'PaHMUEHA MCCJIeNOBaHMEM IpaBa Kak
COLMAJIBHOTO PeHOMEHa, B PaMKaX OCHOBHEIX TE€OPMI M METOHOB OOLENM COLIMOJIOTMM.

2. Jya 3pesioy OVMCUMIUIMHEL €CTECTBEHHO MNPOBOIMTE BCE OOJIblIE SMIMPMYUECKMXK
VICCJIENOBAHVIL, €CJIM OHM HallpaBJIeHHl Ha LIEHTPAaJIbHOE SANpO Halllel HayKMU.

3. KomueCcTBEHHENM NOAOXOXN NOJDKEH MCIIOJNB30BAThCSA B PA3yMHEIX Ipeleyiax, He
npmoerasi, OIHaKO, K TaKVM MCKYCCTBEHHBM KOHCTPYKLMAM, KaK, HaIPVMED, U3Me-—
pPeHre yCTaHOBOK. HeoOxXOommo MOMHUTH, YUTO KBaHTUQMKALIMA HEe SBJISETCS eOMH—
CTBEHHOM BOSBMOXHOCTBI SMIIMPUYUECKMX MUCCIJIeOOBaHMM; MNPY HEOOXOOVMOCTM BO3—
MOHBL ¥ OOJDKHEL OBITH MCIIOJIB3OBAHEl IPpyIMe oOxombl. (CMm. xHMIY X. Brewnsoxa
«IIPUUMHHED, BBIBOI B HEBKCIIEPUMMEHTAJIBHOM MCCIIemoBaHmm»y, 1964) .

4. UToOH NpMIOATh HACTOSAIEE M OOJITOBPEMEHHOE 3HAadeHMEe SMIMPUYEeCKMM
OTKPBITMSAM B 3TOM OOJIACTM, XEJIATEJIbHO NPOBOAUTH UIESHTUYUHBIE MIJIM CXOIHBIE
VICCJIEIOBaHMS ONHOBPEMEHHO B PasJIMUHEIX pervroHax CoelmHeHHBIX llTaTos; Jmbo
NIOCJIEOOBATEJIBHO, HalpMMep, MNOBTOPHBE HAaOJIOOEHMS B OOJIaCTM, W3YYUEHHOM IIpe—
IBIOYIMY MCCIIeTOBanHMAMM . COBPEMEHHOE IOJIOKEHME HOCTATOYHO OJIATONPUATHO :
OoJplIVe YHUBEPCUTETEI M MCCJIEOOBATEJIbCKME LEHTPRI HadaJiM MIPVCYXIATh 3HAUM—
TeJIbHBe I'PAHTH OJIs paB®oTe B Hauwey chepe. Eme OOHO NPENATCTBME MOXET U
IOJDKHO OBITE YCTPaHEHO: OOSA3HB MOJIOIBIX YUEHBIX, UTO QaKyJibTeThl OyIyT OTCTaB—
JIATE VX IIPU BbﬁOpe KaHIVMIATOB Ha BaAaKaHTHBIE IJOJDKHOCTU M3—3a ydJaCTUd B BREIIES—
YIIOMSAHYTEIX [TPOSKTax .

CyMIITOMEL MPEOCTOAWETO M 3HAUMTEJIEHOTO PAa3BUTHMA B COLIMOJIOTMM IIpaBa Ce—
TONHS OYEBUIHEI. ByImem HalesThbCs, YTO OHM He OOMaHyT Hac, M UTO Hallla OMCLIMII—
JmMHa OyneT CEICTPO OBUIATBLCS BIEPEn, IOCTOSHHO M OCHOBATEJIBHO, KakK DTO yXe
cHeslaym MHOTME CIELMajlbHEIe COLIMOJIOTVM, B WAaCTHOCTM, KPVMMMHOJIOIMS M COLMO-—
JIOTMS HayKM.
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